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This article assesses the extent to which current guilty
plea procedure is consistent with legitimations of crimi-
nal convictions, with a focus on decisionmaking in child
defendants. I argue that in the context of plea decisions
in children, the criminal justice system must ensure
that defendants make decisions that result in accurate
convictions that are reached in a fair way that respects
rights. The current system does not do this due to an
almost exclusive focus on autonomy. This focus is likely
to be leading to illegitimate convictions, most impor-
tantly children pleading guilty when innocent. Draw-
ing on psychological theory, I develop a model of guilty
plea decision making and draw on this model to iden-
tify relevant vulnerabilities of child defendants. Based
on this analysis, I identify ways in which current proce-
dure in England andWales may be leading to systematic
problems with the legitimacy of convictions of children,
and suggest reforms to enhance such legitimacy. These
reform suggestions focus onEngland andWales but have
implications for plea systems around the world.
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1 INTRODUCTION
Many criminal justice systems around the world are heavily reliant on guilty pleas.1 This reliance
is evident in England andWales, where themajority of defendants plead guilty rather than contest
their guilt at trial, and the system is dependent on them doing so.2 In the first quarter of 2019,
66 per cent of defendants entered a guilty plea to all counts against them in the Crown Court,3
and calculations using data from 2016/2017 show that in that year the Crown Prosecution Service
(CPS) obtained 91.65 per cent of its convictions via plea.4 A relatively high reliance on guilty pleas
can also be seen when looking specifically at child defendants (defined as defendants under the
age of 18). In 2019, 61 per cent of child defendants in the Crown Court pleaded guilty (with 58 per
cent pleading guilty at their first hearing), and 47 per cent of child defendants in the youth court
pleaded guilty at their first hearing.5
This reliance on guilty pleas is indicative of a criminal justice system that revolves around self-
incrimination in addition to trial by judges and juries.6 In this context, the legitimacy of a very
significant number of convictions is dependent on the decisionmaking of defendants themselves.
In the cases of the approximately 20,000 child defendants convicted and sentenced each year,
these decisions are made by children.7 While young children in particular are likely to be reliant
on advice from parents, guardians, or legal representatives, the ultimate decision to plead guilty
(or not guilty) rests with the children themselves.
Importantly, plea decisions are not merely decisions to admit guilt. Research on guilty pleas
generally suggests that in the current system innocent as well as guilty defendants plead guilty,
and that decisions to plead guilty are often made as the result of complex considerations and
pressures.8 This complexity is partly due to the fact that the system actively incentivizes people
to self-incriminate through pleading guilty, and to do so as early in the prosecution process as
possible. Sentence reductions for child defendantsmirror those for adult defendants but are found
1 For example, a 2017 report noted that approximately 97.1 per cent of cases are resolved by guilty plea in the United States
(US), approximately 64 per cent of cases are resolved by guilty plea in Russia, approximately 61.1 per cent of cases are
resolved by guilty plea in Australia, and approximately 87.8 per cent of cases are resolved by guilty plea in Georgia: see
Fair Trials,TheDisappearing Trial Report (2017) 34, at<https://www.fairtrials.org/publication/disappearing-trial-report>.
2 This is primarily due to the cost of trial by jury and the number of cases that need to be processed by the criminal justice
system: see L. Bachmaier, ‘The European Court of Human Rights on Negotiated Justice and Coercion’ (2018) 26 European
J. of Crime, Criminal Law and Criminal Justice 236; R. K. Helm and V. P. Hans, ‘Procedural Roles: Professional Judges, Lay
Judges, and Lay Jurors’ in The Oxford Handbook of Criminal Process, eds D. Brown et al. (2019) 209.
3Ministry of Justice, Criminal Court Statistics Quarterly, England and Wales, January to March 2019 (2019) Fig-
ure 5, at <https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/812556/
ccsq-bulletin-q1-2019.pdf>.
4 See R. Nobles andD. Schiff, ‘Criminal JusticeUnhinged: TheChallenge of Guilty Pleas’ (2019) 39Oxford J. of Legal Studies
100, at 102.
5 Data obtained from theMinistry of Justice via freedom of information request, available on request from the author. Note
that the overall guilty plea rate for the youth court is not currently available.
6 For a discussion of the larger trend away from criminal juries, see Helm and Hans, op. cit., n. 2, p. 220.
7 Note that the proportion of convictions arising from guilty pleas will be higher than the guilty plea rate (which represents
the proportion of defendants pleading guilty) since some defendants who plead not guilty will be found not guilty.
8 J. Baldwin andM.McConville,Negotiated Justice: Pressures to PleadGuilty (1977); L. Campbell et al., The Criminal Process
(2019, 5th edn) 314–345; J. Peay and E. Player, ‘Pleading Guilty: Why Vulnerability Matters’ (2018) 81Modern Law Rev. 92;
R. Helm, ‘Conviction by Consent? Vulnerability, Autonomy, and Conviction by Guilty Plea’ (2019) 83 The J. of Criminal
Law 161.
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in the Sentencing Council’s definitive guideline on Sentencing Children and Young People.9 This
guideline provides for a one-third reduction in sentence (subject to exceptions) where a defendant
enters a guilty plea at the earliest possible opportunity. This reduction is lessened the further
along in proceedings that a defendant pleads guilty, down to amaximum of a one-tenth reduction
in sentence for defendants who plead guilty on the first day of trial. This discount can result in
the imposition of a different type of sentence by pleading guilty. In the case of child defendants,
pleading guilty can result in the imposition of a referral order or a youth rehabilitation order rather
than a custodial sentence (typically a detention and training order).
In this system, children –whom the law recognizes as being too immature to vote, to drink alco-
hol, or to gamble – aremaking complex decisions to incriminate themselves, whichmay influence
the rest of their lives.10 Despite the importance of these decisions, research in England andWales
has not examined guilty pleas in children (and in fact almost no research in this area has been
done outside North America), and no published data provides insight into such pleas.11 Under-
standing and monitoring guilty pleas in children is vital, because children have immature cog-
nitive, social, and neurobiological systems that influence their decision making.12 Psychological
research, supported by accumulating plea-specific research in the US context (which involves a
different plea system but many of the same underlying psychological constructs), suggests that
as a result of these immaturities, children are more susceptible to pressures to plead guilty,13 and
also more likely than adults to plead guilty when innocent (meaning when they have not in fact
committed the crime to which they are pleading guilty).14 This finding is also supported by a
significant body of research across multiple jurisdictions showing that children have a particular
9 Sentencing Council, Sentencing Children and Young People: Definitive Guideline (2017) at <https://www.
sentencingcouncil.org.uk/wp-content/uploads/Sentencing-Children-and-Young-People-definitive-guideline-Web.pdf>.
10 This applies equally to decisions not to self-incriminate (where factually guilty), which can also influence the rest of their
lives (for example, if they are later found guilty and receive a custodial sentence, but could have received a non-custodial
sentence by pleading guilty).
11 A. Redlich et al., ‘Juvenile Justice and Plea Bargaining’ in A System of Pleas, eds V. Edkins and A. Redlich (2019) 107,
at 108–112 (including a summary of published literature pertaining to juvenile guilty pleas, which shows that all relevant
work to date has been carried out in the US or Canada). However, note that early empirical data collected by the author
confirms the likely complexity of guilty plea decisions in children in the England and Wales context, and the relevance of
existing research from North America for England andWales. In survey data collected from 19 lawyers with experience of
working with child defendants in England and Wales, participants were asked how important a variety of factors were to
child defendants (on a scale from 0 to 100) when decidingwhether to plead guilty. Themost highly rated considerations (in
order of rated importance)were advice from their own lawyer (mean rating 65.78), the comparatively better outcome at plea
than if convicted at trial (mean rating 64.61), fear of sentence if convicted (mean rating 62.86), probability of conviction at
trial (mean rating 57.78), short-term benefits (mean rating 54.53), and pressure from family members (mean rating 50.44).
All of these factors were rated as more important than factual guilt (mean rating 48.89). Complete data and details of
methods are available from the author.
12 For example, S. J. Blakemore, and T. W. Robbins, ‘Decision-Making in the Adolescent Brain’ (2012) 15 Nature Neuro-
science 1184; S. J. Blakemore, ‘The Developing Social Brain: Implications for Education’ (2010) 65 Neuron 744; C. Geier
and B. Luna, ‘The Maturation of Incentive Processing and Cognitive Control’ (2009) 93 Pharmacology, Biochemistry and
Behavior 212; B. J. Casey et al., ‘Breaking and Accelerating of the Adolescent Brain’ (2011) 21 Research on Adolescence, 21.
Note that some adults, such as those with intellectual deficits, may also suffer from vulnerabilities: see Peay and Player,
op. cit., n. 8.
13 T. Grisso et al., ‘Juveniles’ Competence to Stand Trial: A Comparison of Adolescents’ and Adults’ Capacities as Trial
Defendants’ (2003) 27 Law and Human Behavior 333.
14 A. D. Redlich and R. V. Shteynberg, ‘To Plead or Not to Plead: A Comparison of Juvenile and Adult True and False Plea
Decisions’ (2016) 40 Law and Human Behavior 611; T. M. Zottoli et al., ‘Plea Discounts, Time Pressures, and False Guilty
Pleas in Youth and Adults Who Pleaded Guilty to Felonies in New York City’ (2016) 22 Psychology, Public Policy, and Law
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developmental susceptibility to false confessionmore generally.15 Research examining the psycho-
logical mechanisms underlying guilty plea decisionmaking also suggests that childrenmay plead
guilty on the basis of relatively small sentence reductions, and when this does not truly reflect
their underlying values.16 This presents a real threat to children in the criminal justice process.17
Thus, developmental vulnerabilities must be accounted for when designing and evaluating guilty
plea practice and procedure for child defendants and when monitoring compliance with relevant
practice directions. As noted by the European Court of Human Rights (ECtHR) in the case of T v.
United Kingdom (a case involving very young child defendants in the context of effective partici-
pation), ‘it is essential that a child charged with an offence is dealt with in a manner which takes
full account of his age, level of maturity, and intellectual and emotional capabilities’.18
In the next part of this article, I consider the legitimations underlying criminal convictions –
accuracy and fairness and respect for rights – to provide a benchmark against which to evaluate
guilty plea decision making in children. I argue that even when convictions occur via guilty plea,
the state has a duty to facilitate decision making that results in convictions that are legitimate
according to these criteria, particularly in children. I draw on literature relating to the psychol-
ogy of decision making to describe how the structure of choices faced by defendants, in addition
to their underlying characteristics, can influence decisions, and how psychological research can
inform procedure that maximizes the extent to which defendant decision making results in con-
victions that are accurate, fair, and rights compliant. In the case of child defendants, this requires
an understanding of the psychology underlying guilty plea decision making generally, and the
specific developmental vulnerabilities of children.
I then develop amodel of guilty plea decisionmaking based on fuzzy-trace theory, a psycholog-
ical theory of memory and decision making that has been utilized in applied contexts, including
legal and medical decision making.19 I draw on this model to identify specific vulnerabilities of
child defendants that may lead to decision making that results in illegitimate convictions, most
importantly pleading guilty when factually innocent.
250; S. Drizin and G. Luloff, ‘Are Juvenile Courts a Breeding Ground for Wrongful Convictions?’ 34 Northern Kentucky
Law Rev. 257. Note that the distinction between guilt and innocence may not always be clear cut; for example, a child may
regard themselves as innocent but be guilty in law. Research has therefore adopted a variety of approaches to ascertaining
whether children plead guilty when innocent, including experimental work in which they are explicitly asked whether
they would plead guilty in a particular case given that they did not commit that crime.
15 For example, C. S. Scott-Hayward, ‘Explaining Juvenile False Confessions: Adolescent Development and Police Inter-
rogation’ (2007) 31 Law & Psychology Rev. 53; A. D. Redlich and G. S. Goodman, ‘Taking Responsibility for an Act Not
Committed: The Influence of Age and Suggestibility’ (2003) 27 Law and Human Behavior 141; G. H. Gudjonsson et al.,
‘Interrogation and False Confessions among Adolescents in Seven European Countries’ (2009) 15 Psychology, Crime, and
Law 711.
16 R. K.Helm et al., ‘Too Young to Plead? Risk, Rationality, and Plea Bargaining’s Innocence Problem inAdolescents’ (2018)
24 Psychology, Public Policy, and Law 180.
17 This failure to address the specific needs of child defendants in the plea process is part of a broader phenomenon of
the legislator giving insufficient attention to the needs of vulnerable defendants, including children. This can be seen by
contrasting the special measures available for vulnerable witnesses with those available for vulnerable defendants: see L.
Hoyano, ‘Reforming the Adversarial Trial for Vulnerable Witnesses and Defendants’ (2015) 2 Criminal Law Rev. 107; S.
Fairclough, ‘“It Doesn’t Happen . . . and I’ve Never Thought It Was Necessary for It to Happen”: Barriers to Vulnerable
Defendants Giving Evidence by Live Link in Crown Court Trials’ (2017) 21 International J. of Evidence and Proof 209.
18 T v. United Kingdom [2000] 2 All ER 1024.
19 This model is developed from previous psychological work looking specifically at the influence of reliance on gist and
verbatim representations and age on plea decisions: see Helm et al., op. cit., n. 16. For a summary of fuzzy-trace theory,
see V. F. Reyna, ‘A New Intuitionism: Meaning, Memory, and Development in Fuzzy-Trace Theory’ (2012) 7 Judgment and
Decision Making 332.
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In the final part of the article, I apply this theory to current procedure in the youth justice system
(YJS) in England and Wales and assess the extent to which current protections for young defen-
dants are likely to address identified vulnerabilities. I conclude that current protections fail to
address a number of important developmental vulnerabilities, and Imake suggestions for changes
in practice and procedure that have the potential to increase the legitimacy of child convictions
via guilty plea.
2 LEGITIMACY OF CONVICTIONS IN A GUILTY PLEA SYSTEM
As practice in the criminal justice system now largely revolves around the decision making of
defendants, it is important to understand this decision making and to ensure that decisions are
being made in a way that results in legitimate convictions. Although the criminal justice sys-
tem includes safeguards to protect innocent defendants from pleading guilty (including pre-trial
mechanisms for the scrutiny and weeding out of evidentially weak cases, and independent legal
advice), defendant decisionmaking itself remains vitally important since it is defendant plea deci-
sions that determine whether or not the prosecution is required to prove the case against the
accused at trial.
Criminal convictions demand the highest levels of legitimation for several primary reasons.
First, conviction and punishment are typically harmful interferences by the state in the life of a
citizen. Conviction of a criminal offence involves the curtailment of fundamental rights, includ-
ing those guaranteed by the European Convention on Human Rights, such as the right to liberty
and the right to respect for family and private life. Second, criminal punishment is costly to the
state, and so should be justified. Third, criminal conviction involves the imposition of community
condemnation and stigma.20
Such convictions are legitimized by being both accurate and obtained in a fair and rights-
compliantway (in accordancewith principles of distributive and procedural justice).21 These legit-
imations are based in part on respect for the rights of individual defendants, most notably the idea
that the state shouldminimize harmful interference in citizens’ lives and that the innocent should
be protected from conviction. In this context, being wrongfully convicted is a deep injustice and
substantial moral harm.22 Since accuracy and fairness and respect for rights are essential to the
legitimacy of convictions, these are recognized as crucial normative goals of the criminal justice
system,23 although their relative importance is debated.24 The importance of these goals is recog-
nized in Section 1.1 of the Criminal Procedure Rules, which state that
(1) The overriding objective of this procedural code is that criminal cases be dealt
with justly.
(2) Dealing with criminal cases justly includes –
(a) acquitting the innocent and convicting the guilty;
(b) dealing with the prosecution and the defence fairly;
(c) recognising the rights of a defendant, particularly those under Article 6 of
the European Convention on Human Rights . . .
20 A. Choo, Abuse of Process and Judicial Stays of Criminal Proceedings (1993) 13.
21 For further discussion of this principle, see I. Dennis, The Law of Evidence (2017, 6th edn) ch 2.
22 A. Ashworth, ‘Four Threats to the Presumption of Innocence’ (2006) 10 International J. of Evidence and Proof 241; R.
Dworkin, AMatter of Principle (1985) 72–103.
23 Campbell et al., op. cit., n. 8, p. 23.
24 See I. Dennis, ‘Fair Trials and Safe Convictions’ (2003) 56 Current Legal Problems 211; N. Taylor and D. Ormerod, ‘Mind
the Gaps: Safety, Fairness, and Moral Legitimacy’ (2004) April Criminal Law Rev. 266.
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Such legitimations are also important in reflecting both retributivist and consequentialist justifi-
cations underlying the imposition of punishment on an individual (although accounts are based
on distinct rationales, both are best served where convictions are accurate and fair).26
The legitimacy of convictions (through accuracy and fairness and respect for rights) is promoted
by regulations surrounding trial by magistrates or jury. For example, in the majority of judgments
the finder of fact is required to be convinced of the defendant’s guilt ‘beyond a reasonable doubt’,27
and the evidence presented to finders of fact is regulated to facilitate accurate and unprejudiced
determination of guilt.28 However, the furtherance of these goals is far less clear in the case of
convictions obtained by guilty plea, where there is very little regulation of defendant decisions,
beyond the fact that they should be made autonomously (in other words, voluntarily).29 The
notion of autonomy utilized when regulating pleas is relatively narrow, focusing specifically on
the plea decision itself being free from improper pressure. For example, in Natsvlishvili and Togo-
nidze v.Georgia, the ECtHR describe it as essential that ‘the defendant’s pleamust always bemade
voluntarily and free from improper pressure’,30 and in R v. Turner, Lord Parker CJ emphasizes
the requirement that the defendant should have ‘a free choice . . . to plead guilty or not guilty’.31
This conception of autonomy is distinct from the broader notion of autonomy, in terms of self-
governance more generally, that might require a conviction to be accurate (since self-governance
is undermined when an innocent individual is convicted).32
Ensuring that plea decisions aremade voluntarily is clearly important, and is the focus of rights-
based restrictions on plea procedure.33 However, it does not safeguard the accuracy or fairness of
convictions and should not, by itself, be regarded as legitimizing convictions, particularly those
of children. This is in part because the autonomy of defendants in the criminal justice system is
highly compromised. Defendants are in an inherently vulnerable position with their autonomy
and rights restricted (such as through remand in custody and through bail conditions). Thismeans
that the autonomy of the defendant is severely constrained by the situation in which they are
placed and the choices with which they are presented (something over which they may have no
26 A full discussion of these justifications is beyond the scope of this article, but see the following for further discussion: H.
Bedau and E. Kelly, ‘Punishment’ (2015) The Stanford Encyclopedia of Philosophy, at <https://plato.stanford.edu/entries/
punishment>; A. Duff and Z. Hoskins, ‘Legal Punishment’ (2017) The Stanford Encyclopedia of Philosophy, at <https:
//plato.stanford.edu/entries/legal-punishment>.
27 R. Munday, Evidence (2017) ch. 12.
28 For example, this might be through restrictions on the admissibility of certain types of potentially inaccurate or preju-
dicial evidence.
29 See Natsvlishvili and Togonidze v. Georgia, App. No.9043/05, 29 April 2014 (although note that the plea was found to be
voluntary in that case). The ECtHR also noted additional requirements for a conviction arising by guilty plea to be rights
compliant. Note that in some contexts arguments might be made to suggest that plea decisions are covered by regulation
of trial, since they take what would be likely to happen in court into account: see for example F. H. Easterbrook, ‘Plea
Bargaining Is a Shadow Market’ (2013) 51 Duquesne Law Rev. 551. However, such arguments do not apply in England
and Wales, where discounts given are much less likely to vary with the strength of evidence. Even in the US, research
increasingly suggests that plea deals do not consistently operate in this way: see for example S. D. Bushway and A. D.
Redlich, ‘Is Plea Bargaining in the “Shadow of the Trial” a Mirage?’ (2012) 28 J. of Quantitative Criminology 437; S. Bibas,
‘Plea Bargaining Outside the Shadow of Trial’ (2004) 117 Harvard Law Rev. 2463.
30Natsvlishvili, id., para. 76.
31 R v. Turner [1970] 2 QB 321, at 323.
32 See for example M. Dubber, ‘The Criminal Trial and the Legitimation of Punishment’ in The Trial on Trial, ed. R. A.
Duff (2004) 85.
33Natsvlishvili, op. cit., n. 29.
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control). In some circumstances, the mere presentation of the choice can be coercive even where
the ultimate decision is made ‘autonomously’ in the narrow sense described above. To give an
extreme example, in the US plea bargaining system, research suggests that defendants can face
extreme discrepancies between potential trial outcomes and plea outcomes, such as the possibility
of decades in prison if convicted at trial but a year or two in prison if convicted by guilty plea,34 or
the possibility of the death penalty if convicted at trial but not if convicted by guilty plea.35 Faced
with this choice, an innocent defendant may well ‘autonomously’ decide to plead guilty.36
Autonomy alone can also not ensure fair outcomes. For example, at least in the current system,
different racial groups appear to react differently to incentives to plead guilty and thus make sys-
tematically different plea decisions. Research suggests that the overrepresentation of black males
in the criminal justice system may be caused in part by their greater tendency to plead not guilty
(and therefore not benefit from possible reductions to a non-custodial sentence).37 This tendency
has been attributed to a lack of trust in the criminal justice system among black and ethnicminor-
ity communities,38 and suggests that the current procedure is not fair from a distributive justice
standpoint.
Relying purely on autonomy is particularly problematic in the case of children (and other vul-
nerable groups), for whom we typically accept that the exercise of autonomy should be restricted
based on capacity. Children (under 18s) are not considered to have sufficient autonomy to decide
whether to smoke, gamble, or buy fireworks, or to decide who to vote for in an election. This is
consistent with a theory-based approach, according to which childrenmay not be considered fully
autonomous rights holders, but rather as individuals with agency, gathering and developing the
assets necessary for full autonomy.39
Therefore, when evaluating guilty plea practice and procedure, particularly for children, it is
necessary to go beyond examining whether pleas are entered autonomously and instead to focus
more holistically on whether guilty pleas result in accurate convictions reached in a fair way that
respects rights. This is consistent with vulnerability theory, according to which the state has an
obligation to mitigate human vulnerability and ensure that institutions are functioning in a fair
way.40
In order to determinewhether guilty pleas are likely to result in legitimate convictions, wemust
look at the interaction between the characteristics of defendants making plea decisions and the
34 R. K. Helm et al., ‘Limitations on the Ability to Negotiate Justice: Attorney Perspectives on Guilt, Innocence, and Legal
Advice in the Current Plea System’ (2018) 24 Psychology, Crime & Law 915.
35 J. H. Blume and R. K. Helm, ‘The Unexonerated: Factually Innocent Defendants Who Plead Guilty’ (2014) 100 Cornell
Law Rev. 157.
36 Note that in contexts where the prosecutor has a greater role in sentencing, the fact that the prosecution also has a
motivation to exact the highest sentence means that very large discounts are only likely to be made in cases where there
is not a high probability of conviction at trial: see S. D. Bushway et al., ‘An Explicit Test of Plea Bargaining in the Shadow
of Trial’ (2014) 52 Criminology 723.
37 R. Hood, Race and Sentencing (1992); David Lammy MP, The Lammy Review: An Independent Review into the
Treatment of, and Outcomes for, Black, Asian, and Minority Ethnic Individuals in the Criminal Justice System (2017)
24–30, at <https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/643001/
lammy-review-final-report.pdf>.
38 Lammy, id., p. 25.
39 See K. Hollingsworth, ‘Theorising Children’s Rights in Youth Justice: The Significance of Autonomy and Foundational
Rights’ (2013) 76Modern Law Rev. 1046.
40M. A Fineman, ‘The Vulnerable Subject: Anchoring Equality in the Human Condition’ (2008) 20 Yale J. of Law & Fem-
inism, 1.
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choices that are presented to those defendants. This is because research in cognitive psychology
demonstrates that the way in which people make decisions is influenced both by their own char-
acteristics (such as their preference for risk taking or their reward sensitivity) and by the choices
presented to them (such as the degree of risk involved).41 Theway inwhich characteristics interact
with choices, and the way in which altering choices tends to influence decisions, varies system-
atically with age.42 As a result, the assumptions made by policy makers and lawyers about how
defendants are likely to make plea decisions and the effects that incentives will have on them
are particularly susceptible to error with respect to decisions made by children. Reliance on such
assumptions therefore has the potential to leave children making decisions that they are cogni-
tively pre-disposed to make inappropriately – for example, because incentives to plead guilty may
lead to a systematic preference for pleading guilty even among innocent children.
Therefore, in order to maximize the legitimacy of convictions, in addition to providing appro-
priate support for children based on their developmental vulnerabilities, the criminal justice sys-
tem must present children with plea decision options that are likely to result in accurate, fair,
and rights-compliant convictions in children specifically. To do this, regulations governing guilty
plea choices in child defendants should be based on (1) an empirically informed model of guilty
plea decision making, and (2) an understanding of how developmental immaturity is likely to
influence this decision making.
3 THE PSYCHOLOGY OF GUILTY PLEA DECISIONMAKING
3.1 A model of guilty plea decision making
Providing amodel to explain the cognition underlying guilty plea decisions is important in under-
standing the plea process. Such a model can provide a starting point that can then be drawn on to
identify vulnerabilities in children that may lead to illegitimate convictions.
When making guilty plea decisions, defendants are picking between a certain conviction with
a more lenient penalty (which can often be confirmed in Crown Court cases through what is
known as a Goodyear hearing)43 and an uncertain conviction with a likely more severe (but usu-
ally unknown) penalty. In this way, plea decisions are similar to many ‘risky’ decisions that have
been studied extensively in the psychological literature, such as the well-known ‘dread disease
problem’.44 Like plea decisions, these decisions involve picking between a sure outcome (such
as winning $50, or saving 50 lives) and a risky outcome (such as a chance of winning $100 and
a chance of winning nothing, or a chance of saving 100 lives and a chance of saving none).45
41 See for example V. F. Reyna et al., ‘Developmental Reversals in Risky DecisionMaking: Intelligence Agents Show Larger
Decision Biases than College Students’ (2014) 25 Psychological Science 76, which shows that presenting options in a more
specific way influenced decision making through influencing cognitive processing.
42 See for example V. F. Reyna and S. C. Ellis, ‘Fuzzy-Trace Theory and Framing Effects in Children’s Risky Decision
Making’ (1994) 5Psychological Science 275;D.G. Smith et al., ‘DecisionMaking inChildren andAdolescents: Impaired Iowa
Gambling Task Performance in Early Adolescence’ (2012) 48Developmental Psychology 1180; W. Mischel et al., ‘Willpower
over the Life Span: Decomposing Self-Regulation’ (2010) 6 Social Cognitive and Affective Neuroscience 252.
43 This refers to a procedure in the Crown Court through which a defendant can get an indication of the sentence that
they will receive if they plead guilty: see R v. Goodyear [2005] EWCA Crim 888.
44 A. Tversky and D. Kahneman, ‘The Framing of Decisions and the Psychology of Choice’ (1981) 211 Science 453.
45 Id.; D. Kahneman, ‘A Perspective on Judgment and Choice: Mapping Bounded Rationality’ (2003) 58 Am. Psychologist
697; Reyna et al., op. cit., n. 41.
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Research on such decisions has confirmed that individual differences in decision makers, as well
as the details of the decisions involved, can influence decisions to pick a sure outcome or a risky
outcome.46 Research has also demonstrated illogical inconsistencies in risky decisions. Specifi-
cally, people prefer the risky option over the sure option when both options are framed in terms
of losses and prefer the sure option over the risky option when both options are framed in terms
of gains.47
This research provides an insight into the psychology of risky choice, which is applicable to
guilty plea decision making.48 In fact, empirical research in the US context confirms that many of
the same factors shown to be important in risky decisionmaking are likely to be important in plea
decisions. Research has shown that plea decisions are influenced by the preferences of a particular
defendant (such as their risk preferences),49 the sentence discount that they can obtain by plead-
ing guilty compared to the likely outcomes at trial,50 the probability of conviction at trial,51 and
the framing of outcomes as gains or losses.52 Research has also highlighted additional influences
that are important specifically in the guilty plea context, such as factual guilt53 and pressures from
lawyers.54
The prevailing model of guilty plea decision making in psychology, economics, and law is the
‘shadow of trial’ model.55 According to this model, a defendant will consider the expected value
(the possible outcome multiplied by the approximate probability of it occurring) of a guilty plea
compared to the expected value of going to trial when deciding whether to plead guilty. If a defen-
dant is risk neutral, meaning that they do not have a preference for either seeking or avoiding risk,
they are expected to plead guilty when the expected value of the plea (the certain punishment) is
less than the expected value of trial (the approximate probability of conviction at trial multiplied
by the likely punishment if convicted). However, this model is based on outdated psychological
models of decision making relating to risk (primarily expected utility theory).56 More modern
theories have built on this model through examining the cognitive mechanisms involved in deci-
sion making relating to risk. These theories have the potential to more fully explain guilty plea
46 See for example Reyna et al., op. cit., n. 41; T. McElroy et al., ‘Reflections of the Self: How Self-Esteem Determines
Decision Framing and Increases Risk Taking’ 20 J. of Behavioral Decision Making 223.
47 Tversky and Kahneman, op. cit., n. 44.
48 For a detailed consideration of the application of cognitive theory to guilty plea decision making in the US context, see
R. K. Helm, ‘Cognitive Theory and Plea Bargaining’ (2018) 5 Policy Insights from the Brain and Behavioral Sciences 195.
49 D. Bjerk, ‘On the Role of Plea Bargaining and the Distribution of Sentences in the Absence of Judicial Frictions’ (2008)
28 International Rev. of Law and Economics 1.
50 K. S. Bordens and J. Bassett, ‘The Plea Bargaining Process from the Defendant’s Perspective: A Field Investigation’ (1985)
6 Basic and Applied Social Psychology 93.
51 Id.
52 L.M. Garnier-Dykstra and T.Wilson, ‘Behavioral Economics and Framing Effects in Guilty Pleas: ADefendant Decision
Making Experiment’ (2019) Justice Quarterly 1.
53 R. Helm and V. Reyna, ‘Logical but Incompetent Plea Decisions: A New Approach to Plea Bargaining Grounded in
Cognitive Theory’ (2017) 23 Psychology, Public Policy, and Law 367; A. Tor et al., ‘Fairness and the Willingness to Accept
Plea Bargain Offers’ (2010) 7 J. of Empirical Legal Studies 97.
54 Bordens and Basset, op. cit., n. 50.
55 R. H. Mnookin and L. Kornhauser, ‘Bargaining in the Shadow of the Law’ (1979) 88 The Yale Law J. 950.
56 Helm, op. cit., n. 48. For amore detailed explanation of expected utility theory, see J. von Neumann and O.Morgenstern,
Theory of Games and Economic Behavior (1944).
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F IGURE 1 A representation of the guilty plea decision-making process according to FTT
NB These stages are not necessarily entirely sequential and can occur in parallel to some extent.
decision making.57 One theory that has been specifically applied to guilty plea decision making
is fuzzy-trace theory (FTT).58 FTT is a dual-process theory of memory and decision making that
predicts and explains observed behaviour in studies of risky decision making and that has been
formalized in mathematical models of memory and decision making.59
According to FTT, decisionmaking is made up of four types of processes: encoding information
relating to decision options, retrieving information relating to decision options, retrieving relevant
values, and applying those values to the decision options to reach a decision.60 Figure 1 illustrates
these processes in the context of guilty plea decisionmaking. Decisionmaking is influenced by the
way in which each of these processes occurs, which is separable from other influences that have
been traditionally recognized as important in decision making, including time, social pressure,
and reward sensitivity and inhibition (although note that these influences may interact with the
decision processes).61
57 This is because expected utility theory cannot explain more modern findings in risk-taking research, most notably the
large body of research showing that superficial changes in theway inwhich information is presented can exert a significant
influence on risk preference: see R. K. Helm and V. F. Reyna, ‘Cognitive, Developmental, and Neurobiological Aspects of
Risk’ in Psychological Perspectives on Risk and Risk Analysis, eds M. Raue et al. (2018) 83.
58 Helm and Reyna, op. cit., n. 53; Helm et al., op. cit., n. 16. Note that FTT has also been applied in other contexts: see
V. F. Reyna and F. J. Lloyd, ‘Physician Decision Making and Cardiac Risk: Effects of Knowledge, Risk Perception, Risk
Tolerance, and Fuzzy Processing’ (2006) 12 J. of Experimental Psychology: Applied 179.
59 For an overview, see V. F. Reyna, and C. J. Brainerd, ‘Dual Processes in Decision Making and Developmental Neuro-
science: A Fuzzy-Trace Model’ (2011) 31 Developmental Rev. 180.
60 V. F. Reyna et al., ‘Decision Making and Cancer’ (2015) 70 Am. Psychologist 105.
61 See D. Broniatowski and V. F. Reyna, ‘A Formal Model of Fuzzy-Trace Theory: Variations on Framing Effects and the
Allais Paradox’ (2018) 5 Decision 205; V. F. Reyna et al., ‘Development of Risky Decision Making: Fuzzy-Trace Theory and
Neurobiological Perspectives’ (2015) 9 Child Development Perspectives 122. For examples of studies showing the influence
of these variables on decisions, see O. Svenson and L. Benson III, ‘Framing and Time Pressure in DecisionMaking’ in Time
Pressure and Stress in Human Judgment and Decision Making, eds O. Svensson and A. J. Maule (1993) 133; D. Reyniers and
R. Bhalla, ‘Reluctant Altruism and Peer Pressure in Charitable Giving’ (2013) 8 Judgment and Decision Making 7; L. Guo
et al., ‘Thinking Fast Increases Framing Effects in Risky DecisionMaking’ (2017) 28 Psychological Science 530; E. Cauffman
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In addition to these factors, FTT posits that decision making is influenced by the way in which
information involved in a decision is represented and processed. When an individual processes
information (such as the consequences associated with pleading guilty), two representations of
the information – gist and verbatim – are stored simultaneously and separately. Gist representa-
tions are the bottom-linemeanings that a person extracts from information such as simple qualita-
tive representations of numbers. Verbatim representations are detailed superficial representations
of exact information, including precise numbers and wording. For example, when a defendant is
told that they are likely to receive a six-month probation sentence at trial, they will encode the
surface form of this information (six months of probation) but also the gist (which may be some-
thing like a short period of a relatively non-onerous/non-harmful sentence). Although both gist
and verbatim representations are encoded, when making decisions, individuals will tend to rely
on either more gist-based representations or more verbatim-based representations. Individuals
relying on gist representations process information in a fuzzy and impressionistic way (gist pro-
cessing), while individuals relying on verbatim representations process information in a more
precise and superficial way (verbatim processing).
When making decisions, a neurotypical adult (an adult demonstrating typical cognitive devel-
opment) will generally rely on gist representations more than verbatim representations. This
means that where possible they will reason categorically (in other words, based on meaningful
categorical distinctions such as ‘a risk of a custodial sentence v. no risk of a custodial sentence’ or
‘admitting to something that I did not do v. maintaining innocence at trial’), rather than conduct-
ing precise trade-offs of risks and rewards, even where precise information has been presented
to them (such as the exact probability of conviction at trial and the exact outcomes if convicted
at trial, as predicted by the shadow of trial model).62 This processing is important when com-
paring options to one another. Take the example of a defendant who is told that they are likely
to receive a six-month sentence of probation at trial. Imagine that the defendant is told that by
pleading guilty they can reduce their sentence by a third, to four months. A defendant relying on
verbatim representations will then be directly comparing four months and six months, meaning
that the two-month reduction will be appealing and could lead to a plea. In contrast, a defendant
relying on gist (absent any specific meaning-based significance of the two-month reduction for
them, such as not missing an important work start date) will likely be comparing a short period
of a relatively non-onerous/non-harmful sentence to another short period of a relatively non-
onerous/non-harmful sentence (since both options have the same gist despite being different on
a verbatim level). Such a defendant would be far less likely to decide to plead guilty on the basis
of this sentence reduction. Existing research across several fields demonstrates how reliance on
gist can improve decision making in this way.63
et al., ‘Age Differences in Affective Decision Making as Indexed by Performance on the Iowa Gambling Task’ (2010) 46
Developmental Psychology 193.
62 This reflects the ‘fuzzy processing preference’ for making decisions based on the simplest representation that distin-
guishes options: see Reyna, op. cit., n. 19, p. 336.
63 Reyna and Lloyd, op. cit., n. 58; Helm and Reyna, op. cit., n. 53; V. F. Reyna and B. A. Mills, ‘Theoretically Motivated
Interventions for Reducing Sexual Risk Taking in Adolescence: A Randomized Controlled Experiment Applying Fuzzy-
Trace Theory’ (2014) 143 J. of Experimental Psychology: General 1627; K. K. Evans et al., ‘The Gist of the Abnormal: Above-
Chance Medical Decision Making in the Blink of an Eye’ (2013) 20 Psychological Bull. and Rev. 1170; S. T. Hawley et al.,
‘The Impact of the Format of Graphical Presentation on Health-Related Knowledge and Treatment Choices’ (2008) 73
Patient Education and Counselling 448; J. Fukukura et al., ‘Psychological Distance Can Improve Decision Making under
InformationOverload via GistMemory’ (2013) 142 J. of Experimental Psychology: General 658. For a relatively recent review,
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In addition to resulting in less precise and more categorical decision making, reliance on gist
tends to lead to decision making that reflects values. This relationship between gist and values
occurs because values are typically stored in long-term memory as ‘gisty’ representations, and
are more easily cued when a person relies on gist representations of options (this is due to their
similarity, a well-known principle of retrieval cuing).64 As a result, values (such as ‘under most
circumstances I should not admit doing something I didn’t do’) are reflected in plea decisions in
addition to likelihood of conviction and outcomes at trial.65 The predicted influence of values in
plea decisions is supported by experimental research that shows that factual guilt or innocence
predicts plea decision making even when controlling for the probability of conviction.66 Thus,
reliance on gist is beneficial whenmaking decisions relating to risk since it is influenced bymean-
ingful but not superficial distinctions and because it leads to appropriate retrieval and application
of values.
3.2 Developmental psychology and plea decision making
Developmental differences in decisionmaking can occur at each stage of the plea decision-making
process. Four aspects of typical cognition in children make it likely that, without additional sup-
port, they will be particularly susceptible to making plea decisions that result in convictions that
are not legitimate: differences in encoding and retrieving accurate information; differences in
mental representations retrieved and subsequent cognitive processing; differences in inhibition,
reward sensitivity, and the influence of short-term benefits; and differences in susceptibility to
pressure.67 In this analysis, I focus specifically on general psychological vulnerabilities of chil-
dren. However, these vulnerabilities should be considered in the context of the enhanced vulner-
abilities of many children appearing in the YJS. For example, many children in the system come
from difficult family backgrounds where drug and alcohol misuse, physical and emotional abuse,
and offending are common.68
3.2.1 Difficulties in encoding and retrieving accurate information
When presented with information related to the criminal prosecution process and the decision to
plead guilty or go to trial, children may encode inaccurate information most likely due to misun-
derstanding. This means that accurate information is not encoded at the first stage of the deci-
sion process and retrieved at the second stage of the decision process, resulting in uninformed or
see S. J. Blalock and V. F. Reyna, ‘Using Fuzzy-Trace Theory to Understand and Improve Health Judgments, Decisions,
and Behaviors: A Literature Review’ (2016) 35 Health Psychology 781, at 789–791.
64 V. F. Reyna and W. Casillas, ‘Development and Dual Processes in Moral Reasoning: A Fuzzy-Trace Theory Approach’
(2009) 50 Psychology of Learning and Motivation 207; Fukukura et al., id.
65 Helm and Reyna, op. cit., n. 53; Helm et al., op. cit., n. 16.
66 Helm and Reyna, op. cit., n. 53; Tor, op. cit., n. 53.
67 Additional developmental differences are also likely to be important, such as differences in future orientation and risk
perception.
68Ministry of Justice, Review of the Youth Justice System in England and Wales (2016) 2, at <https://www.yjlc.uk/
wp-content/uploads/2016/12/Review-of-the-Youth-Justice-System.pdf>.
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misinformed plea decisions. Research in the US context has empirically demonstrated difficulties
that children may face with understanding when making plea decisions.69
As discussed below, some deficits in understanding are recognized and addressed by cur-
rent legal procedure.70 However, deficits in communication make it difficult to accurately assess
understanding.71 For example, children often have response bias, which leads to a tendency to
answer ‘yes’ or ‘no’, rather than admitting that they do not know or require clarification.72 Sim-
ilarly, children may falsely affirm statements made by adults due to feeling social pressure or
presuming background knowledge of the interviewer.73 In a 2014 report, it was noted that over
60 per cent of offenders in the youth court had communication difficulties, of whom around half
had poor or very poor communication skills.74 The same report also specifically noted the risk
that children can appear to understand much more than they do.75 Research studies have also
consistently confirmed deficits in language and literacy in child offenders.76 For example, one
study found that 57 per cent of child offenders in custody had reading levels below those of an
11 year old.77 Thus, communication difficulties are likely to be particularly problematic in child
defendants.
This potential lack of understanding in children is important for the legitimacy of convictions in
terms of accuracy and fairness and respect for rights (autonomy). First, it is important for accuracy
since children need to understand an offence to know whether they committed it, and appreciat-
ing what it means to plead guilty and the implications of doing so are likely to protect innocent
defendants from entering a guilty plea. Second, it is important for fairness, since accurate knowl-
edge facilitates the ability of a defendant to make a decision that reflects their true underlying
preferences.
3.2.2 Differences in mental representations retrieved and subsequent
cognitive processing
As noted above, neurotypical adults tend to retrieve and rely on gist representations when mak-
ing decisions. Although reliance on gist is less precise, it is thought to be developmentally mature
69 For example, T. Daftary-Kapur and T. M. Zottoli, ‘A First Look at the Plea Experiences of Juveniles Tried in Adult Court’
(2014) 13 International J. of Forensic Mental Health 336.
70 See for example SC v. United Kingdom 40 All ER 10 (app no 60958/00) 86.
71 R. K. Helm et al., ‘Forensic Analysis of Child Interrogations and Testimony’ in Psychology and Sociology of Wrongful
Convictions, eds M. Bowers and W. Koen (2018) 91.
72 R. Fivush et al., ‘Questions and Answers: The Credibility of Child Witnesses in the Context of Specific Questioning
Techniques’ inMemory and Suggestibility in the Forensic Interview, eds M. L. Eisen et al. (2002) 331.
73 M. Lamb and D. A. Brown, ‘Conversational Apprentices: Helping Children Become Competent Informants about Their
Own Experiences’ (2006) 24 Brit. J. of Developmental Psychology 215.
74 LordCarlile of BerriewQC, Independent Parliamentarians’ Inquiry into theOperation andEffectiveness of the YouthCourt
(2014) 15.
75 Id., p. 23.
76 T. Hopkins et al., ‘Young Offenders’ Perspectives on Their Literacy and Communication Skills’ (2015) 51 International J.
of Language and Communication Disorders 95.
77 K.Davies et al., ‘AnEvaluation of the LiteracyDemands ofGeneralOffendingBehavior Programmes’ (2004) 223Findings
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decision making.78 Thus, children are predicted to retrieve and rely on verbatim representations
to a greater extent than adults. This reliance on verbatim results in decision making that is more
like that envisioned by the shadow of trial model, based onwhat can be relatively superficial com-
parisons. As noted above, this can result in sub-optimal decision making generally, and in the
plea context specifically. This is because by retrieving and relying on verbatim representations
children are likely to (1) neglect important meaning-based distinctions that are not captured by
verbatim representations, which are inherently superficial; (2) be influenced by relatively superfi-
cial aspects of decisions; and (3) fail to retrieve relevant values. In the example above, an innocent
defendant is deciding between a relatively low chance of conviction at trial, which would result
in a six-month probation sentence, and a certain four-month probation sentence when pleading
guilty. An individual relying on verbatim processingmay decide to plead guilty (Option 2) through
neglecting meaning-based information (such as the significance of having a criminal record at all
and the importance of factual innocence) in favour of precise and superficial comparisons (such
as four months v. six months) and through failing to retrieve values relating to factual guilt and
innocence in the decision-making process (such as not wanting to plead guilty to a crime that was
not committed).
Reliance on verbatim is important for a number of reasons. First, it means that child defendants
are more likely to plead guilty to crimes that they did not commit. This is because the distinc-
tion between factual guilt and innocence is a meaningful distinction that may not be captured by
superficial verbatim representations. In addition, most people endorse the value that they would
not want to plead guilty to a crime that they did not commit, but only those relying more on gist
are likely to appropriately retrieve and apply this value. Empirical research in the US context pro-
vides support for the prediction that children aremore likely to plead guilty to crimes that they did
not commit. When interviewed following the entering of a guilty plea, child defendants are more
likely than adults to claim that they pleaded guilty when innocent.79 In addition, experimental
work using hypothetical plea paradigms suggests both that child defendants are more likely to
plead guilty when innocent and that values related to guilt and innocence (such as ‘I would not
plead guilty to a crime that I did not commit’) are less likely to be reflected in the decisions of
child defendants.80 Specifically, research found that under 18s actually endorsed the principle ‘I
would not plead guilty to a crime that I did not commit’ more strongly than adults, but that this
endorsement was not reflected in their plea decision making.81
Second, it means that children aremore likely than adults to plead guilty based onwhat may be
consideredmodest and reasonable sentence reductions. This is because although such reductions
may not alter plea options in a meaningful way (and thus not influence those relying on gist),
they may alter superficial comparisons involved in the plea decision. A study applying FTT to
plea decisions in the US context found that even a relatively minor sentence reduction involving
probation rather than custody (two years of probation to one year of probation) was enough to
78 Reyna and Ellis, op. cit., n. 42; Reyna et al., op. cit., n. 41; V. F. Reyna and F. Farley, ‘Risk and Rationality in Adolescent
Decision Making: Implications for Theory, Practice, and Public Policy’ (2006) 7 Psychological Science in the Public Interest
1; P. A. Tun et al., ‘Response Latencies for False Memories: Gist-Based Processes in Normal Ageing’ (1998) 13 Psychology
and Ageing 230; T. N. Odegard et al., ‘Attention to Global Gist Processing Eliminates Age Effects in FalseMemories’ (2008)
99 J. of Experimental Child Psychology 96.
79 Zottoli et al., op. cit., n. 14.
80 Helm et al., op. cit., n. 16.
81 Id.
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entice child ‘defendants’ (including innocent child ‘defendants’) into pleading guilty in a vignette-
based study.82
3.2.3 Differences in inhibition, reward sensitivity, and the influence of
short-term benefits
Children, particularly during adolescence, have been shown to have generally low levels of
inhibition and high levels of reward sensitivity. Neurodevelopmental theory suggests that during
adolescence, there is an imbalance between ‘hot’ motivational affective systems and ‘cold’ deliber-
ation and inhibition. Specifically, brain regions implicated in cognitive control (prefrontal cortical
regions) are thought to develop linearly with age, while affective brain regions (subcortical areas)
develop faster and are hyper-responsive during adolescence.83 As a result, children between the
ages of 12 and 17 have comparatively high levels of reward sensitivity, and insufficient inhibition
to control decision making. This more affective decision making has been demonstrated in other
contexts; for example, research suggests that young smokers give little or no conscious thought to
the risks of smoking and are instead driven by affective impulses.84 This type of reasoning under-
lies age limits placed on many activities, including drinking alcohol and smoking.85
In the context of plea decisionmaking, the imbalance between reward sensitivity and inhibition
is likely to influence the information retrieved about decision options, and the values retrieved
and applied as part of the decision-making process. For example, when making decisions, chil-
dren may retrieve information about immediately rewarding consequences of decision options
(which often relate to short-term benefits, such as getting a trial over with) and neglect informa-
tion relating to important long-term consequences (such as the effects of a conviction on career
prospects).86 This effect is interesting given children’s objectively longer time horizon, but is con-
sistent with work suggesting that adolescents in particular struggle to envision and plan for con-
sequences that are not immediate.87 This over-influence of short-term consequences has been
demonstrated in empirical work. Specifically, the authors of a study in the US context involving
interviews with defendants concluded that child defendants appeared to be overly influenced by
short-term benefits.88 Importantly, the research showed that reasons identified for pleading guilty
often (60 per cent of the time) reflected a short-term orientation, whereas reasons identified for
82 Id.
83 L. H. Somerville et al., ‘Frontostriatal Maturation Predicts Cognitive Control Failure to Appetitive Cues in Adolescents’
(2011) 23 J. of Cognitive Neuroscience 2123; L. Steinberg, ‘A Social Neuroscience Perspective on Adolescent Risk Taking’ 28
Developmental Rev. 78.
84 P. Slovic, ‘Cigarette Smokers: Rational Actors or Rational Fools?’ in Smoking: Risk, Perception, and Policy, ed. P. Slovic
(2001) 97.
85 However, note that risk-taking decisions can also result from the trading-off of perceived benefits and risks: see Reyna
and Farley, op. cit., n. 78.
86 This comparatively high influence of short-term benefits has also been demonstrated in adults: see V. A. Edkins and L.
E. Dervan, ‘FreedomNow or a Future Later: Pitting the Lasting Implications of Collateral Consequences against Pre-Trial
Detention in Decisions to Plead Guilty’ (2018) 24 Psychology, Public Policy, and Law 204.
87 J. Nurmi, ‘How Do Adolescents See Their Future? A Review of the Development of Future Orientation and Planning’
(1991) 11 Developmental Rev. 1, at 28–29.
88 Daftary-Kapur and Zottoli, op. cit., n. 69.
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pleading not guilty often (69 per cent of the time) reflected a long-term orientation.89 This effect
has also been demonstrated in the false confessions literature.90
This evidence suggests that increased short-term orientation in child defendants is likely to lead
to increased guilty pleas. Research indicates that this is happening in practice, and short-term
benefits rather than the case against them may be most important in child pleas. For example,
one study found that evidence against them was not a significant predictor of plea decisions for
defendants aged 11–14 (although note that it was for defendants aged 15–17).91 Child defendants
are therefore at particular risk of making inaccurate guilty pleas where an immediate reward can
be obtained. This finding is particularly important in light of the time discrepancy in getting to
trial and completing trial when pleading guilty compared to contesting guilt.
3.2.4 Differences in susceptibility to pressure
Finally, children are overly susceptible to pressure, including from the influence of others, in their
decision making. Such pressure might exert a significant influence on the decisions of children.
The potential for pressure to interact with vulnerability in the legal context has been demonstrated
with respect to false confessions, where research suggests that a key factor in unreliable confes-
sions is the inability of a person to cope with pressure from the police.92 Other pressures have
also been identified as important in this context.93 In the guilty plea context, research suggests
that children are likely to be responsive to advice from parents, peers, and lawyers.94 While the
influence of such advisors may be beneficial in some instances, this may not always be the case.
Peers may, for example, pressure a defendant to plead guilty in order to protect a friend.
In addition, a tendency to comply with the recommendations of lawyersmake child defendants
particularly susceptible to any pressure to plead guilty placed on them by lawyers.95 This effect
is particularly important where lawyers need to process many cases and may have incentives to
deal with cases quickly through guilty pleas. This is thought to occur in the US plea bargaining
system, which has been described as a ‘meet ’em and plead ’em’ system96 in which defendants
have very short time periods to make plea decisions.97 Research on guilty pleas in England and
89 Id.
90 S. Kassin et al., ‘Police-Induced Confessions: Risk Factors and Recommendations’ (2010) 34 Law and Human Behavior
3, at 19.
91 J. L. Viljoen et al., ‘Legal Decisions of Preadolescent and Adolescent Defendants: Predictors of Confessions, Pleas, Com-
munication with Attorneys, and Appeals’ (2005) 29 Law and Human Behavior 253.
92 G. Gudjonsson, ‘Psychological Vulnerabilities during Police Interviews: Why Are They Important?’ (2010) 15 Legal and
Criminological Psychology 161, at 163.
93 See for example S.M.Kassin andK. L. Kiechel, ‘The Social Psychology of False Confessions: Compliance, Internalization
and Confabulation’ (1996) 7 Psychological Science 125.
94 Id.
95 The role of pressure in decisions of child defendants can be seen anecdotally in the case of the Park Five, a group of
teenagers who pleaded guilty when innocent: see BBC News, ‘When They See Us: Central Park Five Prosecutor Resigns
from College Post’ BBC News, 14 June 2019, at <https://www.bbc.co.uk/news/uk-48637219>.
96 Blume and Helm, op. cit., n. 35.
97 Zottoli et al., op. cit., n. 14. Recent research suggests that lawyers in England andWales face similar pressures to process
cases quickly: see R. Dehaghani and D. Newman, ‘The Crisis in Legally Aided Criminal Defence inWales: BringingWales
into Discussions of England and Wales’ (2021) Legal Studies.
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Wales suggests that in some cases lawyers do pressure defendants to enter guilty pleas.98 This may
be particularly harmful to child defendants.
4 YOUTH JUSTICE PRACTICE AND PROCEDURE IN ENGLAND
ANDWALES
It is important to consider practice and procedure in the YJS given the developmental differences
addressed above and the need to maximize the legitimacy of convictions resulting from guilty
plea. The current YJS in England and Wales99 differs from the equivalent adult system and is
already designed to address the needs and vulnerabilities of children (10–17 year olds), in various
ways.100 The primary aim of the YJS is not punitive but to ‘prevent offending by children and
young persons’.101 Below, I consider the protections available for children in the current YJS and
the extent to which they are appropriate for addressing the identified vulnerabilities, and make
suggestions for reform designed to increase the legitimacy of convictions via guilty plea. These
suggestions are not intended to be exhaustive.
4.1 Diversion from prosecution
In order to protect child defendants, and in recognition of the fact that crime committed by
children is often committed impulsively, the criminal justice system as a whole has increas-
ingly sought to deal informally with low-level offending by children. This informal treatment has
involved diverting many children from the YJS, through diversion schemes. In 2018/2019, there
were 5,179,038 police-recorded incidents of youth crime. Themajority of these incidentswere dealt
with informally, with only 60,208 children being arrested and formally entering the YJS. Of these,
27,352 children were proceeded against at court and 8,552 cautions (formal warmings based on
admissions of guilt) were given to children by the police.102
There are clear benefits of both diversion schemes and the use of cautions, and diversion
schemes in particular have been shown to lead to better outcomes for children.103 When chil-
dren are either diverted from the YJS or accept a caution, they are protected from ever having to
make a guilty plea decision. However, these options may only be available to a child if they are
willing to admit guilt.104 This is problematic as many of the same vulnerabilities that influence
98 Baldwin and McConville, op. cit., n. 8, p. 62.
99 Note that althoughmuch of the psychological research discussedwas conducted in theUS, the findings on psychological
mechanisms can be applied elsewhere. However, it is important to consider how the findings apply in specific contexts.
100 For example, see Ministry of Justice, op. cit., n. 68.
101 See Crime and Disorder Act 1998, s. 37(1).
102 Ministry of Justice, Youth Justice Statistics (2019) 5, at <https://assets.publishing.service.gov.uk/government/uploads/
system/uploads/attachment_data/file/862078/youth-justice-statistics-bulletin-march-2019.pdf>.
103 H. Wilson and R. Hoge, ‘The Effect of Youth Diversion Programs on Recidivism: A Meta-Analytic Review’ (2013) 40
Criminal Justice and Behavior 497.
104 In the case of cautions, an admission is always required: Legal Aid, Sentencing and Punishment of Offenders Act 2012,
s. 66ZA. Many areas have also extended this requirement to their youth diversion schemes. A recent report found that
57 per cent of schemes reporting on this did require children to admit an offence to be eligible for diversion: see Centre
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guilty plea decisions are likely to apply to these incentivized admissions. This is most problematic
in the case of cautions, which form part of a child’s criminal record.105
While a full discussion of relevant procedure relating to cautions is beyond the scope of this
paper, some of the suggestions made below relating to guilty pleas are also likely to be relevant to
cautions. In the case of diversion schemes, removing requirements that childrenmust admit guilt
in order to enter the schemes has clear potential to more effectively protect children. One sugges-
tion that has been made in this regard is that the more flexible criterion of ‘accepting responsibil-
ity’ might be used.106 However, such a requirement still implicates a child in criminal behaviour
where they wish to participate in a diversion scheme. A requirement that children indicate that
they would rather participate in criminal justice interventions than face prosecution may there-
fore be preferable. This does reduce what is sometimes thought of as a ‘safeguard’ to prevent
undertaking criminal justice interventions with innocent children; however, since evidence sug-
gests that children are willing to admit guilt when they have not committed a crime or do not
know whether they have, this safeguard is unlikely to be sufficiently effective anyway.
4.2 The operation of the plea system
Where children are proceeded against in court, cases start in the youth court (a type ofmagistrates’
court specifically designed for children) and the majority remain there, with only a small number
being referred to the CrownCourt. In 2018/2019, 96 per cent of children sentencedwere sentenced
in the youth court, compared to 4 per cent in the Crown Court.107 The youth court is less formal
than adult court and procedure is designed to make it easier for children to understand what is
happening. In terms of support, children under 16 must attend court (in both the youth court and
the Crown Court) with a parent or guardian and children aged 16–17 may attend with a parent,
guardian, or someone to support them.108 Modifications in both the youth court and the Crown
Court can also be made to ensure effective participation of child defendants. These include refer-
ring to children by their first name, taking time to explain court proceedings to them, avoiding
complicated language, and using an intermediary to help with communication.109
The provisions for support are certainly likely to be helpful in facilitating understanding and
comfort in child defendants. However, research suggests that many children still struggle with
understanding even in the youth court.110 In addition, these provisions do little to address vulner-
abilities that are not related to understanding. For example, the one-third sentence reduction for
pleading guilty at the earliest opportunity continues to apply in the youth court, and so sentence
length pressures as well as time and social pressures are likely to remain. It should also be noted
for Justice Innovation, Who Should Be Eligible for Youth Diversion? Evidence and Practice Briefing (2019) 3, at <https://
justiceinnovation.org/sites/default/files/media/document/2019/Eligibility%20Criteria%20Briefing.pdf>.
105 This can also be problematic in the case of diversion schemes, such as where community resolutions are imposed.
Although such resolutions do not constitute a criminal record, they are recorded on police information systems and taken
into consideration if further offences are committed.
106 Centre for Justice Innovation, op. cit., n. 104, p. 4.
107 Ministry of Justice, op. cit., n. 102, Figure 5.2.
108 Children and Young Persons Act 1933, s. 34A.
109 Criminal Practice Directions [2013] EWCA Crim 1631, Paras 3D, 3E, and 3G.
110 Centre for Justice Innovation, Young People’s Voices on Youth Court (2020) 3, at <https://justiceinnovation.org/
publications/young-peoples-voices-youth-court>.
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that parental supervisionmay be less helpful formany young defendants who, as discussed above,
often have difficult family circumstances.
Reform has the potential to improve the operation of the plea system for children through
(1) tailoring sentence reduction guidelines, (2) removing Goodyear hearings, and (3) reducing
time pressure.
4.2.1 Tailoring sentence reduction guidelines
The incentives offered to children to encourage guilty pleas should be tailored to the child defen-
dant population and based on an understanding of underlying developmental psychology. The
current sentence reductions of between one-third and one-tenth of a sentence appear reasonable
and modest. This has led to a presumption that such reductions would not lead innocent defen-
dants to plead guilty.111 While this may be true in the case of neurotypical adults, such incentives
may have a different effect on decision making in children. As noted above, children are thought
to be more cognitively pre-disposed to make decisions in a relatively superficial, quantitative way,
without significant impact of values relating to guilt. This decisionmaking is similar to that antici-
pated by the shadow of trial model of plea decision making. Although, as noted above, this model
does not explain many findings in the decision-making literature as a whole, it does relatively
accurately capture the verbatim-style reasoning in which child defendants are thought to engage.
If plea decisions are based on something like expected value calculations and defendants can
receive a one-third reduction in sentence in exchange for pleading guilty, defendants will plead
guilty when they perceive their chances of being convicted at trial as medium to high (equivalent
to an approximately 67 per cent probability or higher, although it is unlikely that defendants will
consider specific numerical probabilities). This is because the expected value (sentence length)
of trial in these cases (a 67 per cent chance of X = .67X) will be longer than the expected value
(sentence length) of the plea (a 100 per cent chance of .66(X) = .66X). For example, imagine a
defendantwho faced a likely two-year (24-month) custodial sentence if convicted at trial and knew
that their sentence if pleading guiltywould be around one year and fourmonths (16months). Here
an expected-value type calculation would lead that defendant to plead guilty due to a superficial
comparison between the 16-month sentence if pleading guilty and the moderately high chance of
being convicted at trial and receiving a 24-month custodial sentence. Although real plea decisions
will be complicated by many additional factors, this is the type of decision making anticipated in
child defendants. This decisionmaking is problematic since it suggests that child defendants who
are not highly likely to be convicted at trial may plead guilty based on the one-third reduction in
sentence.
For these reasons, the one-third sentence reduction is likely to be too large to use as a starting
point when dealing with children. One solution may be to award tailored reductions to children
based on less prescriptive guidelines and individual case circumstances (including defendant age)
in order to strike the correct balance between recognizing the responsibility of the child in admit-
ting guilt in their particular circumstances and also avoiding the potential for coercive discounts.
Less precise sentence discount recommendations would also be beneficial in avoiding expected-
value type calculations and encouraging children to focus on the bigger picture.
111 N. Vamos, ‘Please Don’t Call It Plea Bargaining’ (2009) 9 Criminal Law Rev. 617.
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4.2.2 Removing Goodyear hearings
In the Crown Court, before entering a guilty plea, a defendant can request an indication of the
maximum likely sentence that they will receive if they plead guilty, through a Goodyear hear-
ing.112 Although such indications are only available in the Crown Court and therefore only influ-
ence a minority of child defendants, considering such indications carefully in the context of child
defendants is important in protecting children accused of the most serious offences. Goodyear
indications are likely to be problematic in cases of child defendants for two reasons. First, know-
ing the maximum sentence that will be handed down upon pleading guilty promotes the more
quantitative and superficial decision making to which child defendants are already pre-disposed
(even where a defendant does not know the sentence that they will receive at trial, they should
have a reasonable idea of the sentence that they are facing if convicted). This type of decision
making is problematic since it can lead child defendants to miss more important meaning-based
distinctions. For example, the meaning-based impact of a criminal record may be less important
to child defendants than a superficial comparison between community sentence lengths. Impor-
tantly, according to the research discussed above, this is likely to be the case even where a child
understands the considerations involved, purely due to developmental cognitive disposition. As
a result, even an explanation from a well-trained lawyer may not be sufficient to alter decision
making. If child defendants do not know the exact maximum sentence that they will receive on
pleading guilty (but have an accurate idea of an approximate maximum sentence), this prevents
them from engaging in precise expected-value type calculations (through allowing them to disre-
gard minutiae) and thus forces them back towards fuzzier, more qualitative decision making that
is more likely to reflect important values including those relating to guilt.
In addition,Goodyear indicationsmay lead to child defendants feeling pressured to plead guilty,
since this can be seen as the tacit recommendation of the court. This pressure, on defendants of
all ages, was the logic behind the prohibition on judges giving any indication of likely sentence in
advance of a guilty plea prior to Goodyear. As the Court of Appeal noted,
[a] statement that on a plea of guilty he would impose one sentence but that on con-
viction following a plea of not guilty hewould impose a severer sentence is onewhich
should never bemade. This could be taken to be undue pressure on the accused, thus
depriving him of that complete freedom of choice, which is essential.113
As noted above, children are especially likely to be susceptible to this kind of pressure.
4.2.3 Reducing time pressure
The current sentence reductions given to defendants who plead guilty are intended to encourage
guilty pleas to be entered as soon as possible in the trial process.114 This is done through provid-
ing for the largest discount if pleading guilty at the earliest opportunity, through to the smallest
112 The principles that are involved in a Goodyear hearing are set out in the case of R v. Goodyear, op. cit., n. 43. Details of
Goodyear hearings are contained in the Criminal Practice Directions 2015 VIII C.
113 R v. Turner, op. cit., n. 31, p. 327.
114 Sentencing Council, op. cit., n. 9.
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discount if pleading guilty on the first day of trial.115 In the context of vulnerable defendants more
generally, Peay and Player have stated that this inducement to plead guilty at the earliest opportu-
nity ‘selectively ignores the vulnerabilities of specific groups of defendants and ratchets up their
risk of making a false confession or receiving a more severe sentence’.116 In the context of child
defendants, who are particularly vulnerable to pressure, this risk is especially important. In order
to safeguard child defendants, this time pressuremust be removed from the plea decision-making
process.
4.3 Support from professionals
Children under 16 (or under 18 and in full-time education) automatically get legal aid for repre-
sentation in court. Lawyers can provide important support to young people and could potentially
mitigate the effects of some vulnerabilities. However, research has raised questions about the qual-
ity of representation in the youth court. Specifically, a youth proceedings advocacy review pub-
lished in 2015 by the Bar Standards Board (BSB) and the Chartered Institute of Legal Executives
found that (1) advocates were lacking in training in youth court procedures and sentencing, and
(2) advocates often had difficulty in communicating and engaging with young defendants.117 This
review noted the practice of youth courts being used as a ‘training ground’ for ‘baby barristers’
and being avoided by more able, experienced, and ambitious lawyers.118
These findings led the BSB to bring in new standards for youth proceedings competencies.119
These competencies are outlined in a 15-page document containing basic requirements for bar-
risters representing children.120 In addition, in 2019 the Solicitors Regulation Authority (SRA)
engaged in a consultation exercise to gather feedback on a proposal requiring youth court solici-
tors to qualify as higher court advocates (where acting as advocates in a case that would go to the
Crown Court if brought against an adult).
While such standards may play a role in improving the quality of representation for children,
they are unlikely to be sufficient in ensuring that lawyers representing children can effectively
communicate with and represent children deciding whether to plead guilty. The BSB competen-
cies do not address decision-making vulnerability, andwhile they provide some guidance on com-
munication and engagement, this is relatively basic. SRA proposalsmay improve advocacy but are
unlikely to improve lawyer understanding of and ability to confront child decision-making vul-
nerability.
The effectiveness of the support that children currently receive could be improved by ensuring
that lawyers working with child defendants receive tailored training to help them identify deficits
in understanding, appreciation, and decision making more generally that are important when a
child defendant decides whether or not to plead guilty. In terms of understanding, training should
115 Id.
116 Peay and Player, op. cit., n. 8.
117 A.Wigzell et al., The Youth Proceedings Advocacy Review (2015) 54–55, at<https://eprints.bbk.ac.uk/13577/1/ypar_final_
report_-_for_publication_19.11.2015.pdf>.
118 Id.
119 Bar Standards Board, Youth Proceedings Competences (2017) at <https://www.barstandardsboard.org.uk/uploads/
assets/197b7604-ac56-4175-b09476ec43ef188c/bsbyouthcompetencies2017forwebsite.pdf>.
120 Id.
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be developed based on existing protocols for interviewing children. Although such protocols focus
on extracting information from potential witnesses or the accused,121 they also have the potential
to be important in probing the true understanding and appreciation of children. Training can
provide guidance to lawyers on assessing whether child defendants have accurately encoded and
retrieved information. For example, when seeking to clarify understanding, lawyers should be
sure to ask open-ended questions (such as ‘What are the consequences of pleading guilty?’) rather
than closed questions (such as ‘Do you understand the consequences of pleading guilty?’) and to
use language that is appropriate and understandable for children. Through using such questions
and language, lawyers can gain an informed understanding of the information that a child has
encoded and is relying upon when making their decision.122
In terms of appreciation, lawyers should be alert to the possibility that children might sound
perfectly logical and recite verbatim facts but might fail to appreciate and appropriately account
for meaningful aspects of plea decisions. Training can be provided to assist lawyers in helping
children to take account of thismeaningmore appropriately, such as by enabling child defendants
to generate personally applicable ‘take-home’ messages.123
It is possible that the use of intermediaries with research-based training to work with child
defendants when making guilty plea decisions could also be helpful in this regard. Specifically,
lawyers could seek the help of intermediaries pre-trial. The intermediary, as a communication
specialist, would have the ability tomore accurately ascertain the understanding and appreciation
of the child and to facilitate effective communication between the child and their lawyer.124
Using intermediaries to address communication difficulties in child defendants would require
the automatic provision of intermediaries to child defendants. This suggestion is not new, and
was discussed in a 2014 report on the operation and effectiveness of the youth court.125 Empirical
research suggests that providing intermediaries for all childwitnesseswould be relatively inexpen-
sive, but also notes how under-resourced the intermediary system currently is.126 This provision
would require a reversal of the current trends towards restricting access to intermediaries even
for children.127
5 CONCLUSION
The decision making of defendants is important to the legitimacy of convictions in the guilty plea
era. Child defendants, with their developmentally immature decision-making systems, require
121 See for exampleM. E. Lamb et al., ‘Enhancing Performance: Factors Affecting the Informativeness of YoungWitnesses’
in The Handbook of Eyewitness Psychology, Vol. 1: Memory for Events, eds M. P. Toglia et al. (2007) 429.
122 This is consistent with developments on questioning during trials, which demonstrate a greater awareness of appropri-
ate ways to ask questions of children: see for example R v. Barker [2010] EWCA Crim 4, para. 42.
123 L. G. Cook et al., ‘Cognitive Gains from Gist Reasoning Training in Adolescents with Chronic-Stage Traumatic Brain
Injury’ (2014) 5 Frontiers in Neurology 8. For a review of strategies to facilitate gist-based reasoning, see Blalock and Reyna,
op. cit., n. 63, pp. 793–794.
124 See J. Plotnikoff andR.Woolfson, Intermediates in theCriminal Justice System: ImprovingCommunication forVulnerable
Witnesses and Defendants (2015) ch. 1.
125 Lord Carlile of Berriew QC, op. cit., n. 74, p. 27.
126 J. Plotnikoff and R. Woolfson, Falling Short? A Snapshot of Young Witness Policy and Practice (2019) 17.
127 See for example L. Hoyano and A. Rafferty, ‘Rationing Defence Intermediaries under the April 2016 Criminal Practice
Direction’ (2017) 2 Criminal Law Rev. 93; R v. Joseph Biddle [2019] EWCA Crim 86.
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specific tailored protections to avoid systematic wrongful conviction. Importantly, developmental
vulnerabilitymeans that children are likely to be systematically pleading guilty to crimes that they
did not commit in predictable circumstances.
Empirical research and insights from cognitive psychology have the potential to be useful in
designing procedure that can protect child defendants while maintaining a relatively high guilty
plea rate. Such procedure could be designed to ensure that the choices faced by child defendants
encourage guilty pleas only in guilty defendants and produce fair and rights-compliant convic-
tions. Until such procedure is designed, there is a high likelihood that a significant proportion
of convictions resulting from guilty pleas in child defendants will not be legitimate. This must
be taken seriously since it threatens the justifications underlying criminal punishment, and the
criminal justice system as a whole.
While certain recommendations can be made based on current knowledge, the potential for
more fundamental evidence-based reform is hampered by the lack of available data on guilty
pleas in the youth court, the lack of any psychological research on guilty plea decision making
in England and Wales, and the lack of any existing legal research or academic commentary relat-
ing specifically to guilty pleas in child defendants in England and Wales. This article is intended
to start a vital conversation in this area. Future work should focus on obtaining and analysing
both field and experimental data to provide additional insights into current procedure and to test
proposals for reform. It must also be noted that the situation in England and Wales is far from
unique in this regard. Despite the prevalence of guilty pleas, there is very little research on child
guilty pleas and almost no research on child guilty pleas outside the North American context.
Future work must address this deficit to protect child defendants and to ensure the legitimacy of
convictions of children around the world.
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